REPORT OF THE COMMITTEE ON CONTRACT COMPLIANCE

June 1,2011

The Honorable,
The Board of Commissioners of Cook County
ATTENDANCE
Present: Vice Chairman Silvestri and Commissioners Gorman, Goslin, Murphy and Reyes (5)
Absent: Chairman Steele and Commissioners Butler, Garcia and Sims (4)

Also Present:  LaVerne Hall — Director of Contract Compliance

Ladies and Gentlemen:

Your Committee on Contract Compliance of the Board of Commissioners of Cook County met
pursuant to notice on Wednesday, June 1, 2011 at the hour of 1:30 P.M. in the Board Room, Room 569,
County Building, 118 North Clark Street, Chicago, Illinois.

Your Committee has considered the following item and, upon adoption of this report, the
recommendation is as follows:

312738 MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISE
CONSTRUCTION ORDINANCE (PROPOSED ORDINANCE AMENDMENT).
Submitting a Proposed Ordinance Amendment sponsored by Toni Preckwinkle, President,
Cook County Board of Commissioners.

PROPOSED ORDINANCE AMENDMENT

MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISE
CONSTRUCTION ORDINANCE

BE IT ORDAINED, by the Cook County Board of Commissioners that Chapter 34
Finance, Article IV Procurement and Contracts, Division 6 Minority- and Women-Owned
Business Enterprises, Subdivision 2 Construction Interim Ordinance, Sections 34-286
through 34-303 of the Cook County Code is hereby amended as follows:

Sec. 34-286. - Title.

This subdivision shall be known as the "Minority- and Women-Owned Business
Enterprise Construction Interim Ordinance" and may be cited as such.

Sec. 34-287. Recitals.

The President and the Board of Commissioners of the County of Cook find that all
of the recitals contained in the preambles to Ordinance No. 06-0-48 are full, true and
correct and do incorporate them into this subdivision by this reference.
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Sec. 34-288. - Findings of discrimination.

The President and the Board of Commissioners of the County of Cook, after
considering (i) evidence presented at trial in Builders Association of Greater Chicago v.
City of Chicago, 298 F.Supp.2d 725 (N.D. Ill. 2003) and Northern Contracting, Inc. v.
Hlinois Department of Transportation, 2005 U.S. Dist. LEXIS 19868 (N.D. Ill. Sept. 8,
2005);(ii)

County—statistical—evidence—of—continuing—diserimination—against—Blacks;
%hspames—Asmns—md—wemenﬂn%e—Geumys—eenﬁaeﬁﬂg—awafds—eﬂ) the Report titled,

Status of Mmorltv- and Women 0wncnl Busmess Enterprises Relevant to Constructlon
Activity In and Around Cook County, Illinois,” submitted by Colette Holt & Associates,
and NERA Economlc Consultmg and dated June 22, 2010 (the “NERA Study”) asrwe}l

followmg ﬁndmgs as a strong ba51s in ev1dence suppomng a narrowly tailored, remedial
affirmative action program in County construction contracting:

(a The County of Cook seeks to provide a level playing field and equal
access for all prime contractors and subcontractors to participate in County construction
contracting opportunities;

(b) Sinee After the County's affirmative action program as it relates to
construction projects was declared unconstitutional in 2000, the County has witnessed a
drastic reduction in M/WBE construction prime contract and subcontract participation;

© The County has engaged in committee hearings in which the County has
heard anecdotal evidence of discrimination in the construction industry, has commissioned
a—and reviewed the NERA Studystudy on the levels of M/WBE participation in County
contracts, has reviewed the report prepared indicating evidence of discrimination in County
construction -contracts and has considered the evidence in relevant case law;

(d) In the absence of M/WBE partlclpatlon goals the County has—mtnessed—a

The NERA Study made recommendatlons for a revised Mmontv and Women owned

business program for construction contracting, emphasizing the establishment of Project-
specific goals, implementation of race and gender neutral measures, and enhancements to
data gathering, implementation and performance monitoring of the program;

® The County has a compelling interest in preventing discrimination and
desires to reaffirm its commitment to full and fair opportunities for all firms to participate
in its construction contracts.

Sec. 34-289. Public purpose.
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It is hereby found, determined and declared that the purpose of this Interim
Ordinance is to take-steps—to ensure the full and equitable participation of Minority- and
Women-Owned Business Enterprises in the County's procurement process as both prime
and subcontractors in the County's construction contracts. The County is committed to a
policy of preventing discrimination in the award of or participation in construction

contracts and has recommended appropriate affirmative-action—steps-to-be-taken narrowly

tailored remedies to eliminate any such discrimination.

Sec. 34-290. Applicability.

This subdivision shall apply to all construction contracts funded in whole or in part
by County funds, regardless of the sources of other funds; provided that any contract with
respect to which a goal for Minority-Owned Business Enterprise or Women-Owned
Business Enterprise participation is inconsistent with or prohibited by State or Federal law
shall be exempt from the goals included in this subdivision.

Sec. 34-291. Severability.

If any section, subsection, clause or provision of this subdivision is held to be
invalid by a court of competent jurisdiction, the remainder of the subdivision shall not be
affected by such invalidity.

Sec. 34-292. Definitions.
The following terms shall have the following meanings:

Affiliate of a person or entity means a person or entity that directly or indirectly
through one or more intermediaries, controls or is controlled by, or is under common
control with, the person or entity. In determining Affiliation, the County shall consider all
appropriate factors, including common ownership, common management, and contractual
relationships.

Annual Participation Goals mean the targeted levels established by the County for
the annual aggregate participation of MBEs and WBEs in County construction contracts.

Business means a sole proprietorship, partnership, corporation. limited liability
company, Joint Venture or any other business or professional entity.

Certified Firm means a firm that has been accepted by the County as a certified
MBE or WBE.

County means the County of Cook and its participating User Departments.
County's Marketplace means the Metropolitan Statistical Area for Chicago, as

established by the Bureau of the Census, currently the counties of Cook, DeKalb, DuPage,
Grundy, Kane, Kendall, Lake, McHenry and Will.

Contractor means any persen-e-business entity Business that seeks to enter into a
construction contract with the County, other than for professional services, and includes all

partners and Affiliates and-Joint-Ventares-of such-person-or-entity Business.
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Commercially Useful Function means responsibility for the execution of a distinct
element of the work of the contract, which is carried out by actually performing, managing,
and supervising the work involved, or fulfilling responsibilities as a Joint Venture partner.

Compliance Contract Director_or “CC Director” means the ef-the-Office—of
Contract Compliance Adninistrater Director.

Doing Business means having a physical location from which to engage in for
profit activities in the scope(s) of expertise of the firm Business.

Economically Disadvantaged means an individual with a Personal Net Worth less
than $2,000,000.00 indexed annually for the Chicago Metro Area Consumer Price Index,
published by the U.S. Department of Labor, Bureau of Labor Standards, beginning Januvary
2007.

Expertise means demonstrated skills, knowledge or ability to perform in the field
of endeavor in which certification is sought by the firm Business, as defined by normal
industry practices, including licensure where required.

Good Faith Efforts means actions undertaken by a Contractor to achieve & an MBE
or WBE goal, which, by their scope, intensity, and appropriateness to the objective, can
reasonably be expected to fulfill the Program's goals.

Joint Venture means an association of two or more pefsem,—er—&ny—eembmatien—ef

Busmesses proposing to

Veﬂtufe—are—equ&l—te—lts—e»mef&hip—lmefes% Jomt Ventures must have an agreement in

writing specifying the terms and conditions of the relationships between the partners and
their relationship and responsibility to the contract.

Local Business means a business—entity Business located within the County's
Marketplace which has the majority of its regular, full time work force located within the
County's Marketplace.

Local Small Business means a Local Business which is also a Small Business.

Manufacturer means a firm that operates or maintains a factory or establishment
that produces, on the premises, the materials, supplies, articles, or equipment required
under the contract and of the general character described by the specifications.

Mznorzty Business Enterprzse (MBE) means a Leeal—Sm&H—Busmess—melud-m-g—a

’ 2

b
&ny@ﬂae%bwmesseﬁpfefesﬁeﬂal—eﬁtﬁy Business:

(nH Which is at least 51 percent owned by one or more Minority Individuals,
or in the case of a publicly owned business Business, at least 51 percent of
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all classes of the stock of which is owned by one or more Minority
Individuals;

2) Whose management, policies, major decisions and daily business
operations are independently managed and controlled by one or more sueh
meore Minority Individuals;

3) Which performs a Commercially Useful Function;

4 Which is a Certified Firm; and

(5) Which is a Local Small Business Enterprise.

Minority Individual means a-pesrson:

) African-Americans or Blacks, which includes persons having origins in
any of the Black racial groups of Africa;

2) Hispanic-Americans, which includes persons of Mexican, Puerto Rican,
Cuban, Caribbean, Dominican, Central or South American,—er—ether

Spanish-or Portuguese-eulture-or-origin; regardless-ofrace;

3) Native-Americans, which includes persons who are American Indians,
Eskimos, Aleuts, or Native Hawaiians; or

@) Asian-Americans, which includes ¢persons whose origins are in any of the
original peoples of the Far East, Southeast Asia, the islands of the Pacific
or the Northern Marianas, or the Indian Subcontinent); or

6)) Individual members of other groups, including but not limited to Arab-
Americans, found by the County to be socially disadvantaged by having
suffered racial or ethnic prejudice or cultural bias within American
society, without regard to individual qualities, resulting in decreased
opportunities to compete in the County's marketplace or to do business
with the County.

Owned means having all of the customary incidents of ownership, including the
right of disposition, and sharing in all of the risks, responsibilities and profits
commensurate with the degree of ownership.

Personal Net Worth means the net value of the assets of an individual after total
liabilities are deducted. An individual's personal net worth does not include the individual's
ownership interest in an applicant or other County certified MBE or WBE, provided that
the other firm is certified by a governmental agency that meets the County's eligibility
criteria or the individual's equity in his or her primary place or residence. As to assets held
jointly with his or her spouse, an individual's personal net worth includes only that
individual's share of such assets. An individual's net worth also includes the present value
of the individual's interest in any vested pension plans, individual retirement accounts, or
other retirement savings or investment programs less the tax and interest penalties that
would be imposed if the asset were distributed at the present time.
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Program means the Interim Program established by the Minority- and Women-
Owned Business Enterprise Interim Ordinance.

Project Specific Goals means the Goals established for a particular project or
contract based upon the availability of MBEs or WBEs in the scopes of work of the
Project.

Regular Dealer means a firm that owns, operates, or maintains a store, warehouse,
or other establishment in which the materials, supplies, articles or equipment of the general
character described by the specifications and required under the contract are bought, kept
in stock, and regularly sold or leased to the public in the usual course of business. To be a
Regular Dealer, the firm must be an established, regular business Business that engages, as
its principal business and under its own name, in the purchase and sale or lease of the
products in question. A firm may be a Regular Dealer in such bulk items as petroleum
products, steel, cement, gravel, stone, or asphalt without owning, operating, or maintaining
a place of business if the firm both owns and operates distribution equipment for the
products. Any supplementing of a Regular Dealer's distribution equipment shall be by a
long-term lease agreement and not on an ad hoc or contract-by-contract basis. Packagers,
manufacture representatives, or other persons who arrange or expedite transactions are not
Regular Dealers.

Small Business means a small business as defined by the U.S. Small Business
Administration, pursuant to the business size standards found in 13 CFR Part 121, relevant
to the scope(s) of work the firm seeks to perform on County contracts. A firm is not an
eligible small business enterprise in any calendar fiscal year in which its gross receipts,
averaged over the firm's previous five fiscal years, exceed the size standards of 13 CFR
Part 121.

Socially Disadvantaged means a Minority Individual or Woman who has been
subjected to racial, ethnic or gender prejudice or cultural bias within American society
because of his or her identity as a member of a group and without regard to individual
qualities. Social disadvantage must stem from circumstances beyond the individual's
control. A Socially Disadvantaged individual must be a citizen or lawfully admitted
permanent resident of the United States.

User Department means the department of the County or elected official
responsible for initiating the procurement process.

Utilization Plan means the list of MBEs and WBEs that the Bidder/Proposer
commits will be utilized, the scopes of the work and the dollar values or the percentages of
the work to be performed.

Woman means a person of the female gender.

Woman-Owned Business Enterprise (WBE) means a Leeal—Smal Business;
ineluding—a—sole-proprietorship;—partnership,—corporation—limitedlability-company-—Joint
N bt busi fossional entity:

(N Which is at least 51 percent owned by one or more Women, or in the case



2

3)
C))
)
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of a publicly owned business Business, at least 51 percent of all classes of
the stock of which is owned by one or more Women;

Whose management, policies, major decisions and daily business
operations are independently managed and controlled by one or more such
Women,;

Which performs a Commercially Useful Function;
Which is a Certified Firm; and

Which is a Local Small Business Enterprise.

Sec. 34-293. Program administration.

(a)

The Office—of-the Centract—Comphanee CC Director whiek who shall

report to the President of the Board of Commissioners of Cook County, shall administer
the Program, which and whose duties shall include:

)

)

3)

(4)
Department.

()

(6)

(7

8

initiatives.

®)

Formulating, proposing and implementing rules and regulations for the
development, implementation and monitoring of the Program.

Providing information and assistance to MBEs and WBEs relating to
County procurement practices and procedures, and bid specifications,
requirements, goals and prerequisites.

Establishing uniform procedures and criteria for certifying, recertifying
and decertifying Businesses as MBEs and WBEs, accepting certifications

by other agencies, and maintaining a directory of Certified Firms.

Establishing Project Specific Goals, in collaboration with the User

Evaluating Contractors' achievement of Project Specific Goals er and
Good Faith Efforts to meet Project Specific Goals.

Working with User Departments to monitor contracts to ensure prompt
payments to MBEs and WBEs and compliance with Project Specific Goals
and commitments, including gathering data to facilitate such monitoring.

Receiving, reviewing, and acting upon complaints and suggestions
concerning the Program.

Collecting data to evaluate the Program and other County contracting

Monitoring the Program and the County's progress towards the Annual
Participation Goals. The CC Director shall report on a quarterly and
annual basis to the President on the administration and operations of the
Program.
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) The User Departments that receive appropriate delegation for project
management, contract management, and/or construction and/or design contract
responsibility shall have the following duties and responsibilities with regard to the
Program:

€Y Assisting the CC Director with setting Project Specific Goals.

2) Assisting in the identification of available MBEs and WBEs, and
providing other assistance in meeting the Project Specific Goals.

3) Performing other activities to support the Program.

@) Gathering and maintaining prime contracting and subcontracting data for
those contracts which they manage.

(5) Submitting subcontracting data as required to the CC Director.

Sec. 34-294. Race- and gender-neutral measures to ensure equal opportunities for all
contractors and subcontractors.

The County shall develop and use measures to facilitate the participation of all
firms in County construction contracting activities. These measures shall'include, but are
not limited to:

(a) Arranging solicitation times for the presentations of bids, quantities,
specifications, and delivery schedules to facilitate the participation of interested firms;

(b) Segmenting, structuring or issuing contracts to facilitate the participation
of MBEs, WBEs and other Small Businesses;

(c) Providing timely information on contracting procedures, bid preparation
and specific contracting opportunities;

(d) Providing assistance to businesses Business in overcoming barriers such as
difficulty in obtaining bonding and financing;

(e) Holding pre-bid conferences, where appropriate, to explain the projects
and to encourage Contractors to use all available qualified firms as subcontractors;

® Adopting prompt payment procedures, including, requiring by contract
that prime Contractors promptly pay subcontractors;

(2) Reviewing retainage, bonding and insurance requirements to eliminate
unnecessary barriers to contracting with the County;

(h) Collecting information from all prime Contractors on County construction
contracts detailing the bids received from all subcontractors for County construction
contracts and the expenditures to subcontractors utilized by prime Contractors on County
construction contracts;
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6] At the discretion of the Gewnty CC Director, letting a representative
sample of County construction contracts without goals, to determine MBE and WBE
utilization in the absence of goals;

1)) Maintaining information on all firms bidding on County prime contracts
and subcontracts; and

&) Referring complaints of discrimination to Cook County's Commission on
Human Relations, or other appropriate authority, for investigation.

Sec. 34-295. - Program eligibility.

(a) Only businesses Businesses that meet the criteria for certification as & an
MBE or WBE may participate in the Program. The applicant has the burden of persuasion
by a preponderance of the evidence.

(b) Only a firm owned by a Socially and Economically Disadvantaged
person(s) may be certified as a MBE or WBE.

) The firm's ownership by a Socially and Economically Disadvantaged
person must be real, substantial, and continuing, going beyond pro forma
ownership of the firm as reflected in ownership documents. The owner(s)
must enjoy the customary incidents of ownership and share in the risks and
profits commensurate with that ownership interest.

(2) The contributions of capital or Expertise by the Socially and Economically
Disadvantaged owner(s) to acquire the ownership interest must be real and
substantial. If Expertise is relied upon as part of a Socially and
Economically Disadvantaged owner's contribution to acquire ownership,
the Expertise must be of the requisite quality generally recognized in a
specialized field, in areas critical to the firm's operations, indispensable to
the firm's potential success, specific to the type of work the firm performs
and documented in the firm's records. The individual whose Expertise is
relied upon must have a commensurate financial investment in the firm.

(c) Only a firm that is managed and controlled by a Socially and
Economically Disadvantaged person(s) may be certified as a MBE or WBE.

) A firm must not be subject to any formal or informal restrictions that limit
the customary discretion of the Socially and Economically Disadvantaged
owner(s). There can be no restrictions through corporate charter
provisions, by-law provisions, contracts or any other formal or informal
devices that prevent the Socially and Economically Disadvantaged
owner(s), without the cooperation or vote of any non-Socially and
Economically Disadvantaged person, from making any business decision
of the firm, including the making of obligations or the dispersing
disbursing of funds.

2) The Socially and Economically Disadvantaged owner(s) must possess the



3)

“4)

(%)
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power to direct or cause the direction of the management and policies of
the firm and to make day-to-day as well as long-term decisions on
management, policy, operations and work.

The Socially and Economically Disadvantaged owner(s) may delegate
various areas of the management or daily operations of the firm to persons
who are not Socially and Economically Disadvantaged. Such delegations
of authority must be revocable, and the Socially and Economically
Disadvantaged owner(s) must retain the power to hire and fire any such
person. The Socially and Economically Disadvantaged owner(s) must
actually exercise control over the firm's operations, work, management
and policy.

The Socially and Economically Disadvantaged owner(s) must have an
overall understanding of, and managerial and technical competence,
experience and Expertise, directly related to the firm's operations and
work. The Socially and Economically Disadvantaged owner(s) must have
the ability to intelligently and critically evaluate information presented by
other participants in the firm's activities and to make independent
decisions concerning the firm's daily operations, work, management, and
policymaking.

If federal, state and/or local laws, regulations or statutes require the
owner(s) to have a particular license or other credential to own and/or
control a certain type of firm, then the Socially and Economically
Disadvantaged owner(s) must possess the required license or credential. If
state law, County ordinance or other law regulations or statute does not
require that the owner posses the license or credential, that the owner(s)
Jacks such license or credential is a factor, but is not dispositive, in
determining whether the Socially and Economically Disadvantaged
owner(s) actually controls the firm.

A Socially and Economically Disadvantaged owner cannot engage in
outside employment or other business interests that conflict with the
management of the firm or prevent the owner from devoting sufficient
time and attention to the affairs of the firm to manage and control its day
to day activities.

Only an independent firm may be certified as a MBE or WBE. An

independent firm is one whose viability does not depend on its relationship with another
firm. Recognition of an applicant as a separate entity for tax or corporate purposes is not
necessarily sufficient to demonstrate that a firm is independent and non-Affiliated. In
determining whether an applicant is an independent business Business, the CC Director

will:

)

2)

Scrutinize relationships with non-Certified Firms in such areas as
personnel, facilities, equipment, financial and/or bonding support, and
other resources.

Consider whether present or recent employer/employee relationships
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between the Socially and Economically Disadvantaged owner(s) of the
applicant and non-Certified Firms or persons associated with non-Certified
Firms compromise the applicant's independence.

3) Examine the applicant's relationships with non-Certified Firms to
determine whether a pattern of exclusive or primary dealings with non-
Certified Firm compromises the applicant's independence.

“) Consider the consistency of relationships between the applicant and non-
Certified Firms with normal industry practice.

(e) An applicant shall be certified only for specific types of work in which the
Socially and Economically Disadvantaged owner(s) has the ability and Expertise to
manage and control the firm's operations and work.

® The County shall certify the eligibility of Joint Ventures involving MBEs
or WBEs and non-Certified Firms. To be considered an eligible Joint Venture, at least one
partner of the Joint Venture must be a Certified Firm, with a share in the capital
contribution, control. management, risks, and profits of the Joint Venture which is equal to
its ownership interest.. Each Certified Firm partner must contribute property, capital,
efforts. skill and knowledge and be responsible for a distinct, clearly defined portion of the
work of the contract.

(2) In lieu of conducting its own certifications, the CC Director by rule may
accept formal certifications by other entities as meeting the requirements of the Program, if
the CC Director determines that the certification standards of such entities are comparable
to those of the County.

(h) The certification status of all MBEs and WBEs shall be reviewed
periodically by the Office of Contract Compliance. Failure of the firm to seek
recertification by filing the necessary documentation with the CC Director as provided by
rule may result in decertification.

(i) It is the responsibility of the Certified Firm to notify the CC Director of
any change in its circumstances affecting its continued eligibility for the Program,
including decertification by another agency. Failure to do so may result in the firm's
decertification.

)] The CC Director shall decertify a firm that does not continuously meet the
eligibility criteria.

&) Decertification by another agency shall create a prima facie case for
decertification by the County. The challenged firm shall have the burden of proving that its
County certification should be maintained.

Q) A firm that has been denied certification or recertification or has been
decertified may protest the denial or decertification as provided by rule.

(m) A firm found to be ineligible may not apply for certification for six (6)
months after the effective date of the final decision.
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(n) A third party may challenge the eligibility of an applicant for certification
or a Certified Firm as provided by rule. Such challenges shall be signed and sworn by the
individual challenging the eligibility of an applicant for certification or a certified form.
The burden of proof shall rest with the complainant. Such challenges to eligibility shall be
subject to an appeal. The CC Director shall be the final arbiter of all challenges. The
presumption that the challenged firm is eligible shall remain in effect until the County CC
Director renders a final decision.

Sec. 34-296. Annual aspirational goals.

The Annual Aspirational Goals for the utilization of MBEs and WBEs on County
construction contracts and subcontracts shall be 24 percent for MBEs and four (4) percent
for WBEs.

Sec. 34-297. Project specific goals.

The CC Director, in consultation with the User Department, shall establish Project
Specific Goals for construction Contracts based upon the availability of at least three
MBEs and three WBEs to perform the anticipated subcontracting functions of the project
and the County's utilization of MBEs and WBE:s to date.

Sec. 34-298. Counting MBE and WBE participation.

(a) The entire amount of that portion of a contract that is performed by the
MBEs or WBEs own forces shall be counted, including the cost of supplies and materials
obtained by the MBE or WBE for the work of the contract, and supplies purchased or
equipment leased by the MBE or WBE (except supplies and equipment the MBE or WBE
purchases or leases from the prime Contractor or the prime Contractor's Affiliate).

(b) The entire amount of fees or commissions charged by a MBE or WBE for
providing a bona fide service, such as professional, technical, consultant or managerial
services, or for providing bonds or insurance specifically required for the performance of a
contract, shall be counted, provided the fee is reasonable and not excessive as compared
with fees customarily charged for similar services.

(c) When a MBE or WBE performs as a participant in a Joint Venture, only
the portion of the total dollar value of the contract equal to the distinct, clearly defined
portion of the work of the Joint Venture's contract that is performed by the MBE or WBE
with its own forces and for which it is separately at risk, shall be counted.

(d) Only expenditures to a MBE or WBE that is performing a Commercially
Useful Function shall be counted. To determine whether a MBE or WBE is performing a
Commercially Useful Function, the County will evaluate the amount of work
subcontracted, industry practices, whether the amount the MBE or WBE is to be paid
under the contract is commensurate with the work it is actually performing and other
relevant factors. To perform a Commercially Useful Function, the MBE or WBE must be
responsible, with respect to materials and supplies used on the contract, for negotiating
price, determining quality and quantity, ordering the material, installing (where applicable)
and paying for the material itself. A MBE or WBE does not perform a Commercially
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Useful Function if its role is limited to that of an extra participant in the contract through
which funds are passed in order to obtain the appearance of MBE or WBE participation. If
a MBE or WBE subcontracts a greater portion of the work of a contract than would be
expected based on normal industry practice, it is presumed not to perform a Commercially
Useful Function. When a MBE or WBE is presumed not to be performing a Commercially
Useful Function, the Certified Firm may present evidence to rebut this presumption.

(e) One hundred percent of the cost of the materials or supplies obtained from
a MBE or WBE Manufacturer or Regular Dealer shall be counted. One hundred percent of
the fees or transportation charges for the delivery of materials or supplies required on a job
site shall be counted only if the payment of such fees is a customary industry practice and
are commensurate with fees customarily charged for similar services.

® If a firm ceases to be a eertified Certified Firm during its performance on a
contract, the dollar value of work performed under a contract with that firm after it has
ceased to be certified shall not be counted.

(g) In determining achievement of Project Specific Goals, the participation of
a MBE or WBE shall not be counted until that amount has been paid to the MBE or WBE.

Sec. 34-299. Contract pre-award compliance procedures.

(a) For all solicitations, the bidder/proposer shall submit a Utilization Plan
detailing all subcontractors from which the Contractor solicited bids or quotations, and if
Project Specific Goals have been established, its achievement of the Goals or its Good
Faith Efforts to do so. The Utilization Plan shall be due at the time the bid / proposal is
due.

(b) Any agreement between a Contractor and a MBE or WBE in which the
Contractor requires that the MBE or WBE not provide subcontracting quotations to other
Contractors is prohibited.

(c) Where the Contractor cannot achieve the Project Specific Goal(s), the CC
Director will determine whether the Contractor has made Good Faith Efforts to meet the
Goal(s). In making this determination, the €€ Director will consider, at a minimum, the
Contractor's efforts to:

8 Solicit through all reasonable and available means (e.g., attendance at pre-
bid meetings, advertising and written notices) the interest of all MBEs and
WBEs certified in the scopes of work of the contract. The Contractor shall
provide interested MBEs and WBEs with timely, adequate information
about the plans, specifications, and requirements of the contract to allow
MBEs and WBEs to respond to the solicitation. The Contractor must
follow up initial solicitations with interested MBEs and WBE:s.

(2) Select portions of the work to be performed by MBEs and WBEs in order
to increase the likelihood that the Project Specific Goals will be achieved.
This includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate MBE and WBE participation, even
when the Contractor would otherwise prefer to perform these work items
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with its own forces. It is the Contractor's responsibility to make a portion
of the work available to MBEs and WBEs and to select those portions of
the work or material needs consistent with the availability MBEs and
WBEs to facilitate their participation.

3) Negotiate in good faith with interested MBEs and WBEs. Evidence of
such negotiation includes the names, addresses, and telephone humbers of
MBEs and WBEs that were contacted; a description of the information
provided regarding the plans and specifications for the work selected for
subcontracting; and why agreements could not be reached with MBEs and
WBEs. The Contractor may not reject MBEs and WBEs as being
unqualified without sound reasons based on a thorough investigation of
their capabilities. That there may be some additional costs involved in
finding and using MBEs and WBEs is not in itself sufficient reason for a
Contractor's failure to meet the Project Specific Goals, as long as such
costs are reasonable. The ability or desire of a Contractor to perform the
work of a contract with its own organization does not relieve it of the
responsibility to make Good Faith Efforts on all subcentractable scopes of
work that could be subcontracted.

“ Make efforts to assist interested MBEs and WBEs in obtaining bonding,
lines of credit, or insurance as required by the County or the prime
Contractor, where appropriate.

5) Make efforts to assist interested MBEs and WBEs in obtaining necessary
equipment, supplies, materials, or related assistance or services, where
appropriate.

(6) Use the services of the Office of Contract Compliance, available
minority/women community organizations, minority/women contractors'
groups, government sponsored minority/women business assistance
offices and other appropriate organizations to provide assistance in the
recruitment and placement of MBEs and WBEs.

(e) In determining whether a Contractor has made Good Faith Efforts, the
performance of other Contractors in meeting the Project Specific Goals may be considered.
For example, when the apparent successful Contractor fails to meet the Project Specific
Goals but others meet it, it may be reasonably questioned whether, with additional
reasonable efforts, the apparent successful Contractor could have met the Project Specific
Goals. Similarly, if the apparent successful Contractor fails to meet the Project Specific
Goals, but meets or exceeds the average MBE or WBE participation obtained by other
Contractors, this may be evidence that the apparent successful Contractor made Good Faith
Efforts.

® A signed letter of intent from each listed MBE or WBE, describing the
work, materials, equipment or services to be performed or provided by the MBE or WBE
and the agreed upon dollar value shall be due at the time of bid proposal or within three
days after such submission.

(2 The CC Director shall timely review the Utilization Plan before award,
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including the scope of work and the letters of intent from MBEs and WBEs. The CC
Director may request clarification in writing of items listed in the Utilization Plan,
provided such clarification shall not include the opportunity to augment listed participation
or Good Faith Efforts.

(h) If the CC Director determines that the Utilization Plan demonstrates that
the Project Specific Goals have been achieved or Good Faith Efforts made, with the
concurrence of the User Department, the CC Director and User Department shall
recommend award to Purchasing Agent-Department.

(1) If the CC Director finds that a Contractor did not make sufficient Good
Faith Efforts, the CC Director shall communicate this finding to the Yser Purchasing
Department and recommend that the bid/proposal be rejected. A Contractor may protest
this determination pursuant to the County's bid protest procedures.

Sec. 34-300. Contract administration procedures.

(a) Upon award of a contract by the County that includes Project Specific
Goals, the Project Specific Goals become covenants of performance by the Contractors ir

faver-ofthe-County and incorporated in the contract.

(b) The Contractor shall provide a listing of all subcontractors to be used in
the performance of the contract, and detailed subcontractor information to the County with
each request for payment submitted to the County or as otherwise directed by the County.
The CC Director and the User Department shall monitor subcontractor participation during
the course of the contract. The County shall have full and timely access to the Contractor's
books and records, including without limitation payroll records, tax returns and records
and books of account, to determine the Contractor's compliance with its commitment to
MBE and WBE participation and the status of any MBE or WBE performing any portion
of the contract. This provision shall be in addition to, and not a substitute for, any other
provision allowing inspection of the Contractor's records by any officer or official of the
County for any purpose.

(c) The Contractor cannot make changes to the Utilization Plan or substitute
MBEs or WBEs named in the Utilization Plan without the prior written approval of the CC
Director, Purchasing Agent and the User Department. Unauthorized changes or
substitutions shall be a violation of this subdivision and a breach of contract, and may
constitute grounds for rejection of the bid or proposal or cause termination of the executed
contract for breach, the withholding of payment and/or subject the Contractor to contract
penalties or other sanctions.

D All requests for changes or substitutions of a MBE or WBE
Subcontractor(s) named in the Utilization Plan shall be made to the CC
Director, Purchasing Agent and the User Department in writing, and shall
clearly and fully set forth the basis for the request. A Contractor shall not
substitute a MBE or WBE subcontractor or perform the work designated
for a MBE or WBE subcontractor with its own forces unless and until the
CC_Director, Purchasing Agent and in consultation with the User
Department, appreve approves such substitution in writing. A-Centraeter
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DirectorPurchasingAgent-and-the-UserDepartment-have-approved-the

The facts supporting the request must not have been known nor reasonably
should have been known by either party before the submission of the
Utilization Plan. Bid shopping is prohibited. The Contractor must
negotiate with the MBE or WBE subcontractor to resolve the problem.
Where there has been a mistake or disagreement about the scope of work,
the MBE or WBE can be substituted only where an agreement cannot be
reached for a reasonable price for the correct scope of work.

Substitutions of the subcontractor shall be permitted only on the following

6} Unavailability after receipt of reasonable notice to proceed.

(i1) Failure of performance.

(ii)  Financial incapacity.

(iv)  Refusal by the subcontractor to honor the bid or proposal price.

) Mistake of fact or law about the elements of the scope of work of
a solicitation where agreement upon a reasonable price cannot be
reached.

(vi) Failure of the subcontractor to meet insurance, licensing or
bonding requirements; or

(vii)  The subcontractor's withdrawal of its bid or proposal.

The County's final decision whether to permit or deny the proposed
substitution, and the basis of any denial, shall be communicated to the
parties in writing by the CC Director.

Where the Contractor has established the basis for the substitution to the
satisfaction of the County, the Contractor shall make Good Faith Efforts to
fulfill the Utilization Plan. The Contractor may seek the assistance of the
Office of Contract Compliance in obtaining a new MBE or WBE. If the
Project Specific Goal(s) cannot be reached and Good Faith Efforts have
been made, the Contractor may substitute with a non-Certified Firm.

If the County requires the substitution of a MBE or WBE subcontractor
listed in the Utilization Plan, the Contractor shall undertake Good Faith
Efforts to fulfill the Utilization Plan. The Contractor may seek the
assistance of the Office of Contract Compliance in obtaining a new MBE
or WBE subcontractor. If the Goal(s) cannot be reached and Good Faith
Efforts have been made, the Contractor may substitute with a non-
Certified Firm.
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(d) If a Contractor plans to hire a subcontractor on any scope of work that was
not previously disclosed in the Utilization Plan, the Contractor shall obtain the approval of
the CC Director to modify the Utilization Plan and must make Good Faith Efforts to ensure
that MBES and WBEs have a fair opportunity to bid on the new scope of work.

(e) Changes to the scopes of work shall be documented by the User
Department at the time they arise to establish the reasons for the change and the effect on
achievement of the MBE or WBE goal.

® Prior to contract closeout, the CC Director shall evaluate the Contractor's
fulfillment of the contracted goals, taking into account all approved substitutions,
terminations and changes to the contract's scope of work. If the County determines that
Good Faith Efforts to meet the MBE or WBE commitments were not made, or that
fraudulent misrepresentations have been made, or any other breach of the contract or
violation of this subdivision, a remedy or sanction may be imposed, as provided in the
contract.

Sec. 34-301. Sanctions and penalties.

(@ The following violations of this subdivision may result in a breach of
contract:

¢y Providing false or misleading information to the County in connection
with submission of a bid, responses to requests for qualifications or
proposals, Good Faith Efforts documentation, post-award compliance, or
other Program operations.

2) Committing any other violations of this subdivision.

(b) A Contractor or subcontractor is subject to withholding of payments under
the contract, termination of the contract for breach, contract penalties, or being barred or
deemed non-responsive in future County solicitations and contracts as determined by the
County's Purchasing Ordinanee Agent, if it is found to have:

)] Provided false or misleading information in connection with an application
for certification or recertification or colluded with others to do so;

2) Provided false or misleading information in connection with the
submission of a bid or proposal or documentation of Good Faith Efforts,
post-award compliance, or other Program operations or colluded with
others to do so;

3) Failed in bad faith to fulfill Project Specific Goals, thereby materially
breaching the contract; or

“) Failed to comply in good faith with substantive provisions of this
subdivision.

Sec. 34-302. Interimpregram-Program review and sunset.
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(a) The President and the Board of Commissioners shall receive quarterly and

annual reports from the CC Director detailing the County's performance under the Interim
Program.

()] The President and the Board of Commissioners will review these reports,

including the Annual Participation Goals and the County's progress towards meeting those
Goals and eliminating discrimination in its contracting activities and marketplace.

(c) Connmenecing-on-this-Chapter's-effective-date; Within five years after the
effective date of this ordinance, the County will +ataiﬂ—quaﬁﬁeel—&~epei{s—te review the

operation of the Program and the evidentiary basis for the Program in order to develep
evidence—to—assist—the—County—in—evaluating—determine whether it the County has a
continuing compelling interest in remedying discrimination against MBEs and WBEs in its
construction marketplace, and the permissible scope of any narrowly tailored remedies to
redress discrimination against MBEs or WBEs so that the County will not function as a
passive participant in a discriminatory marketplace.

(ed)  This subdivision shall sunset on or beforeJune-30;-261+ June 30, 2016.

Sec. 34-303. Effective date.

This subdivision shall be effective upon 98-days-after passage.
Secs. 34-304—34-310. - Reserved.
*Referred to the Contract Compliance Committee on May 17, 2011.

Commissioner Murphy, seconded by Commissioner Gorman, moved to accept the amendment to
Communication No. 312738. The motion carried.

AMENDMENT TO ITEM #312738

MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISE CONSTRUCTION
ORDINANCE (PROPOSED ORDINANCE AMENDMENT). Submitting a Proposed
Ordinance Amendment sponsored by Toni Preckwinkle, President, Cook County Board of
Commissioners.

PROPOSED ORDINANCE AMENDMENT

MINORITY- AND WOMEN-OWNED BUSINESS ENTERPRISE
CONSTRUCTION ORDINANCE



CONTRACT COMPLIANCE COMMITTEE REPORT
JUNE 1,2011
PAGE 19

BE IT ORDAINED, by the Cook County Board of Commissioners that Chapter 34
Finance, Article IV Procurement and Contracts, Division 6 Minority- and Women-Owned
Business Enterprises, Subdivision 2 Construction Interim Ordinance, Sections 34-286
through 34-303 of the Cook County Code is hereby amended as follows:

Sec. 34-286. - Title.

This subdivision shall be known as the "Minority- and Women-Owned Business
Enterprise Construction Interima Ordinance” and may be cited as such.

Sec. 34-287. Recitals.

The President and the Board of Commissioners of the County of Cook find that all
of the recitals contained in the preambles to Ordinance No. 06-O-48 are full, true and
correct and do incorporate them into this subdivision by this reference.

Sec. 34-288. - Findings of discrimination.

The President and the Board of Commissioners of the County of Cook, after
considering (i) evidence presented at trial in Builders Association of Greater Chicago v.
City of Chicago, 298 F.Supp.2d 725 (N.D. I11. 2003) and Northern Contracting, Inc. v.
Lllinois Department of Transportatzon 2005 U S Dlst LEXIS 19868 (N D.1ll. Sept. 8,
2005);(ii) Ceun : 3

I%WMWMWW&%W the Report titled,
%w*ewﬁ@mnpe#ﬁngﬁwdwe@mnmm&ﬁe%gmn%mﬁ—m%%m&n—@mwd

1t “The Status of Mmorlty- and

Women Owned Business Enterprises Relevant to Constl uction Activity In and Around
Cook County, Illinois.” submitted by Colette Holt & Associates, and NERA Economic

Consultmg, and dated Tune 22 2010 (the “NERA Studv”) as—wel-lﬁs—%—aneedeta%

ﬁndlngs asa strong basis in ev1dence suppomng a narrowly tailored, remedial affirmative
action program in County construction contracting:

(a) The County of Cook seeks to provide a level playing field and equal access
for all prime contractors and subcontractors to participate in County construction
contracting opportunities;

(b) Sinee After the County's affirmative action program as it relates to
construction projects was declared unconstitutional in 2000, the County has witnessed a
drastic reduction in M/WBE construction prime contract and subcontract participation,;

(c) The County has engaged in committee hearings in which the County has
heard anecdotal evidence of discrimination in the construction industry, has commissioned a
and reviewed the NERA Studystudy on the levels of M/WBE participation in County
contracts, has reviewed the report prepared indicating evidence of discrimination in County
construction contracts and has considered the evidence in relevant case law;
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(d) In the absence of M/WBE partlclpatlon goa]s the County has—wﬁnessed—a

(e) R b m o in n and The
NERA Study made recommendatlons for a rev1sed Minority and Women owned business
program for construction contracting, emphasizing the establishment of Project-specific
goals, implementation of race and gender neutral measures, and enhancements to data
gathering, implementation and performance monitoring of the program:

§3) The County has a compelling interest in preventing discrimination and
desires to reaffirm its commitment to full and fair opportunities for all firms to participate in
its construction contracts.

Sec. 34-289. Public purpose.

It is hereby found, determined and declared that the purpose of this Interim
Ordinance is to take-steps-to ensure the full and equitable participation of Minority- and
Women-Owned Business Enterprises in the County's procurement process as both prime
and subcontractors in the County's construction contracts. The County is committed to a
policy of preventing discrimination in the award of or participation in construction contracts

and has recommended appropriate affirmative-action-steps-te-be-taken narrowly tailored

remedies to eliminate any such discrimination.

Sec. 34-290. Applicability.

This subdivision shall apply to all construction contracts funded in whole or in part
by County funds, regardless of the sources of other funds; provided that any contract with
respect to which a goal for Minority-Owned Business Enterprise or Women-Owned
Business Enterprise participation is inconsistent with or prohibited by State or Federal law
shall be exempt from the goals included in this subdivision.

Sec. 34-291. Severability.

If any section, subsection, clause or provision of this subdivision is held to be
invalid by a court of competent jurisdiction, the remainder of the subdivision shall not be
affected by such invalidity.

Sec. 34-292. Definitions.
The following terms shall have the following meanings:

Affiliate of a person or entity means a person or entity that directly or indirectly
through one or more intermediaries, controls or is controlled by, or is under common
control with, the person or entity. In determining Affiliation, the County shall consider all
appropriate factors, including common ownership, common management, and contractual
relationships.
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Annual Participation Goals mean the targeted levels established by the County for
the annual aggregate participation of MBEs and WBEs in County construction contracts.

Business means a sole proprietorship, partnership, corporation, limited liability
company, Joint Venture or any other business or professional entity.

Certified Firm means a firm that has been accepted by the County as a certified
MBE or WBE.

County means the County of Cook and its participating User Departments.

County's Marketplace means the Metropolitan Statistical Area for Chicago, as
established by the Bureau of the Census, currently the counties of Cook, DeKalb, DuPage,
Grundy, Kane, Kendall, Lake, McHenry and Will.

Contractor means any persor-or-business entity Business that seeks to enter into a
construction contract with the County, other than for professional services, and includes all

partners and Affiliates and-Joint-Ventures-of such-person-or-entity Business.

Commercially Useful Function means responsibility for the execution of a distinct
element of the work of the contract, which is carried out by actually performing, managing,
and supervising the work involved, or fulfilling responsibilities as a Joint Venture partner.

Compliance Contract Director or “CC Director” means the efthe-Office-of
Contract Compliance Administrater Director.

Doing Business means having a physical location from which to engage in for profit
activities in the scope(s) of expertise of the firm Business.

Economically Disadvantaged means an individual with a Personal Net Worth less
than $2,000,000.00 indexed annually for the Chicago Metro Area Consumer Price Index,
published by the U.S. Department of Labor, Bureau of Labor Standards, beginning January
2007.

Expertise means demonstrated skills, knowledge or ability to perform in the field of
endeavor in which certification is sought by the firm Business, as defined by normal
industry practices, including licensure where required.

Good Faith Efforts means actions undertaken by a Contractor to achieve a an MBE
or WBE goal, which, by their scope, intensity, and appropriateness to the objective, can
reasonably be expected to fulfill the Program's goals.

Joint Venture means an association of two or more perseﬂs,—er—aﬂy—eembm&&eﬁef

Businesses proposing to

hare-in-the-capital-contribution;control-management risks;-and-pre st the-Jomt-Venty
are-equal-to-its-ownership-interest. Joint Ventures must have an agreement in writing

specifying the terms and conditions of the relationships between the partners and their
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relationship and responsibility to the contract.

Local Business means a business-entity Business located within the County's
Marketplace which has the majority of its regular, full time work force located within the

County's Marketplace.

Local Small Business means a Local Business which is also a Small Business.

Manufacturer means a firm that operates or maintains a factory or establishment
that produces, on the premises, the materials, supplies, articles, or equipment required under
the contract and of the general character described by the specifications.

Minority Business Enterprise (MBE) means a Leeal-Small Business-ineluding-a
sele-proprietorship-partnership;-corporation- Hmited-Hability company;Joint-Venture-or-any
other-business-or-professional-entity

(D

)

3)

(4)
e

Business:
Which is at least 51 percent owned by one or more Minority Individuals, or
in the case of a publicly owned business Business, at least 51 percent of all

classes of the stock of which is owned by one or more Minority Individuals;

Whose management, policies, major decisions and daily business
operations are independently managed and controlled by one or more sueh
mere Minority Individuals;

Which performs a Commercially Useful Function;

Which is a Certified Firm; and

Which is a Local Small Business Enterprise.

Minority Individual means a-person.

6]

)

3)

“)

)

African-Americans or Blacks, which includes persons having origins in any
of the Black racial groups of Africa;

Hispanic-Americans, which includes persons of Mexican, Puerto Rican,
Cuban, Caribbean, Dominican, Central or South American;erether

= = : crace;

Native-Americans, which includes persons who are American Indians,
Eskimos, Aleuts, or Native Hawaiians; or

Asian-Americans, which includes (persons whose origins are in any of the
original peoples of the Far East, Southeast Asia, the islands of the Pacific or
the Northern Marianas, or the Indian Subcontinent); or

Individual members of other groups, including but not limited to Arab-
Americans, found by the County to be socially disadvantaged by having
suffered racial or ethnic prejudice or cultural bias within American society,
without regard to individual qualities, resulting in decreased opportunities
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to compete in the County's marketplace or to do business with the County.

Owned means having all of the customary incidents of ownership, including the
right of disposition, and sharing in all of the risks, responsibilities and profits commensurate
with the degree of ownership.

Personal Net Worth means the net value of the assets of an individual after total
liabilities are deducted. An individual's personal net worth does not include the individual's
ownership interest in an applicant or other County certified MBE or WBE, provided that the
other firm is certified by a governmental agency that meets the County's eligibility criteria
or the individual's equity in his or her primary place or residence. As to assets held jointly
with his or her spouse, an individual's personal net worth includes only that individual's
share of such assets. An individual's net worth also includes the present value of the
individual's interest in any vested pension plans, individual retirement accounts, or other
retirement savings or investment programs less the tax and interest penalties that would be
imposed if the asset were distributed at the present time.

Program means the Interim Program established by the Minority- and Women-
Owned Business Enterprise Interim Ordinance.

Project Specific Goals means the Goals established for a particular project or
contract based upon the availability of MBEs or WBEs in the scopes of work of the Project.

Regular Dealer means a firm that owns, operates, or maintains a store, warehouse,
or other establishment in which the materials, supplies, articles or equipment of the general
character described by the specifications and required under the contract are bought, kept in
stock, and regularly sold or leased to the public in the usual course of business. To be a
Regular Dealer, the firm must be an established, regular business Business that engages, as
its principal business and under its own name, in the purchase and sale or lease of the
products in question. A firm may be a Regular Dealer in such bulk items as petroleum
products, steel, cement, gravel, stone, or asphalt without owning, operating, or maintaining
a place of business if the firm both owns and operates distribution equipment for the
products. Any supplementing of a Regular Dealer's distribution equipment shall be by a
long-term lease agreement and not on an ad hoc or contract-by-contract basis. Packagers,
manufacture representatives, or other persons who arrange or expedite transactions are not

Regular Dealers.

Small Business means a small business as defined by the U.S. Small Business
Administration, pursuant to the business size standards found in 13 CFR Part 121, relevant
to the scope(s) of work the firm seeks to perform on County contracts. A firm is not an
eligible small business enterprise in any calendar fiscal year in which its gross receipts,
averaged over the firm's previous five fiscal years, exceed the size standards of 13 CFR Part

121.

Socially Disadvantaged means a Minority Individual or Woman who has been
subjected to racial, ethnic or gender prejudice or cultural bias within American society
because of his or her identity as a member of a group and without regard to individual
qualities. Social disadvantage must stem from circumstances beyond the individual's
control. A Socially Disadvantaged individual must be a citizen or lawfully admitted
permanent resident of the United States.
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User Department means the department of the County or elected official
responsible for initiating the procurement process.

Utilization Plan means the list of MBEs and WBEs that the Bidder/Proposer
commits will be utilized, the scopes of the work and the dollar values or the percentages of
the work to be performed.

Woman means a person of the female gender.

Woman-Owned Business Enterprise (WBE) means a Leeal-Small Business;
i—HéHd—i-Hg&sﬁeﬁeﬁﬂa%ﬁﬁﬁmrﬁﬁpﬂ%ﬁelﬂkﬂkﬁmﬁe&%ilﬁ%%}ﬂim

D

)

G)

(4)
)

Which is at least 51 percent owned by one or more Women, or in the case
of a publicly owned business Business, at least 51 percent of all classes of
the stock of which is owned by one or more Women;

Whose management, policies, major decisions and daily business
operations are independently managed and controlled by one or more such
Women;

Which performs a Commercially Useful Function;

Which is a Certified Firm; and

Which is a Local Small Business Enterprise.

Sec. 34-293. Program administration.

(a)

The Office-of the Contract Complianee CC Director whieh who shall report

to the President of the Board of Commissioners of Cook County, shall administer the
Program, which and whose duties shall include:

(M

)

3)

4

Department.

(%)

Formulating, proposing and implementing rules and regulations for the
development, implementation and monitoring of the Program.

Providing information and assistance to MBEs and WBEs relating to
County procurement practices and procedures, and bid specifications,
requirements, goals and prerequisites.

Establishing uniform procedures and criteria for certifying, recertifying and
decertifying Businesses as MBEs and WBEs, accepting certifications by

other agencies, and maintaining a directory of Certified Firms.

Establishing Project Specific Goals, in collaboration with the User

Evaluating Contractors' achievement of Project Specific Goals er and Good
Faith Efforts to meet Project Specific Goals.
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6) Working with User Departments to monitor contracts to ensure prompt
payments to MBEs and WBEs and compliance with Project Specific Goals
and commitments, including gathering data to facilitate such monitoring.

0 Receiving, reviewing, and acting upon complaints and suggestions
concerning the Program.

® Collecting data to evaluate the Program and other County contracting
initiatives.

) Monitoring the Program and the County's progress towards the Annual
Participation Goals. The CC Director shall report on a quarterly and annual
basis to the President on the administration and operations of the Program.

(b) The User Departments that receive appropriate delegation for project
management, contract management, and/or construction and/or design contract
responsibility shall have the following duties and responsibilities with regard to the
Program:

) Assisting the CC Director with setting Project Specific Goals.

2) Assisting in the identification of available MBEs and WBEs, and providing
other assistance in meeting the Project Specific Goals.

3) Performing other activities to support the Program.

“) Gathering and maintaining prime contracting and subcontracting data for
those contracts which they manage.

%) Submitting subcontracting data as required to the CC Director.

Sec. 34-294. Race- and gender-neutral measures to ensure equal opportunities for all
contractors and subcontractors.

The County shall develop and use measures to facilitate the participation of all
firms in County construction contracting activities. These measures shall include, but are
not limited to:

(a) Arranging solicitation times for the presentations of bids, quantities,
specifications, and delivery schedules to facilitate the participation of interested firms;

(b) Segmenting, structuring or issuing contracts to facilitate the participation of
MBEs, WBEs and other Small Businesses;

(c) Providing timely information on contracting procedures, bid preparation
and specific contracting opportunities;

(d) Providing assistance to businesses Business in overcoming barriers such as
difficulty in obtaining bonding and financing;
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(e) Holding pre-bid conferences, where appropriate, to explain the projects and
to encourage Contractors to use all available qualified firms a$ subcontractors;

® Adopting prompt payment procedures, including, requiring by contract that
prime Contractors promptly pay subcontractors;

(g) Reviewing retainage, bonding and insurance requirements to eliminate
unnecessary barriers to contracting with the County;

(h) Collecting information from all prime Contractors on County construction
contracts detailing the bids received from all subcontractors for County construction
contracts and the expenditures to subcontractors utilized by prime Contractors on County
construction contracts;

6] At the discretion of the Geunty CC Director, letting a representative sample
of County construction contracts without goals, to determine MBE and WBE utilization in

the absence of goals;

G) Maintaining information on all firms bidding on County prime contracts
and subcontracts; and

(3] Referring complaints of discrimination to Cook County's Commission on
Human Relations, or other appropriate authority, for investigation.

Sec. 34-295. - Program eligibility.

. (a) Only businesses Businesses that meet the criteria for certification as & an
MBE or WBE may participate in the Program. The applicant has the burden of persuasion
by a preponderance of the evidence.

(b) Only a firm owned by a Socially and Economically Disadvantaged
person(s) may be certified as a MBE or WBE.

€)) The firm's ownership by a Socially and Economically Disadvantaged
person must be real, substantial, and continuing, going beyond pro forma
ownership of the firm as reflected in ownership documents. The owner(s)
must enjoy the customary incidents of ownership and share in the risks and
profits commensurate with that ownership interest.

2) The contributions of capital or Expertise by the Socially and Economically
Disadvantaged owner(s) to acquire the ownership interest must be real and
substantial. If Expertise is relied upon as part of a Socially and
Economically Disadvantaged owner's contribution to acquire ownership,
the Expertise must be of the requisite quality generally recognized in a
specialized field, in areas critical to the firm's operations, indispensable to
the firm's potential success, specific to the type of work the firm performs
and documented in the firm's records. The individual whose Expertise is
relied upon must have a commensurate financial investment in the firm.
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Only a firm that is managed and controlled by a Socially and Economically

Disadvantaged person(s) may be certified as a MBE or WBE.

o)

)

3)

“)

&)

(6)

A firm must not be subject to any formal or informal restrictions that limit
the customary discretion of the Socially and Economically Disadvantaged
owner(s). There can be no restrictions through corporate charter provisions,
by-law provisions, contracts or any other formal or informal devices that
prevent the Socially and Economically Disadvantaged owner(s), without
the cooperation or vote of any non-Socially and Economically
Disadvantaged person, from making any business decision of the firm,
including the making of obligations or the dispersing disbursing of funds.

The Socially and Economically Disadvantaged owner(s) must possess the
power to direct or cause the direction of the management and policies of the
firm and to make day-to-day as well as long-term decisions on
management, policy, operations and work.

The Socially and Economically Disadvantaged owner(s) may delegate
various areas of the management or daily operations of the firm to persons
who are not Socially and Economically Disadvantaged. Such delegations of
authority must be revocable, and the Socially and Economically
Disadvantaged owner(s) must retain the power to hire and fire any such
person. The Socially and Economically Disadvantaged owner(s) must
actually exercise control over the firm's operations, work, management and
policy.

The Socially and Economically Disadvantaged owner(s) must have an
overall understanding of, and managerial and technical competence,
experience and Expertise, directly related to the firm's operations and work.
The Socially and Economically Disadvantaged owner(s) must have the
ability to intelligently and critically evaluate information presented by other
participants in the firm's activities and to make independent decisions
concerning the firm's daily operations, work, management, and
policymaking.

If federal, state and/or local laws, regulations or statutes require the
owner(s) to have a particular license or other credential to own and/or
control a certain type of firm, then the Socially and Economically
Disadvantaged owner(s) must possess the required license or credential. If
state law, County ordinance or other law regulations or statute does not
require that the owner posses the license or credential, that the owner(s)
lacks such license or credential is a factor, but is not dispositive, in
determining whether the Socially and Economically Disadvantaged
owner(s) actually controls the firm.

A Socially and Economically Disadvantaged owner cannot engage in
outside employment or other business interests that conflict with the
management of the firm or prevent the owner from devoting sufficient time
and attention to the affairs of the firm to manage and control its day to day
activities.



CONTRACT COMPLIANCE COMMITTEE REPORT
JUNE 1,2011
PAGE 28

(d) Only an independent firm may be certified as a MBE or WBE. An
independent firm is one whose viability does not depend on its relationship with another
firm. Recognition of an applicant as a separate entity for tax or corporate purposes is not
necessarily sufficient to demonstrate that a firm is independent and non-Affiliated. In
determining whether an applicant is an independent business Business, the CC Director
will:

9] Scrutinize relationships with non-Certified Firms in such areas as
personnel, facilities, equipment, financial and/or bonding support, and other
resources.

2 Consider whether present or recent employer/employee relationships

between the Socially and Economically Disadvantaged owner(s) of the
applicant and non-Certified Firms or persons associated with non-Certified
Firms compromise the applicant's independence.

3) Examine the applicant's relationships with non-Certified Firms to determine
whether a pattern of exclusive or primary dealings with non-Certified Firm
compromises the applicant's independence.

“) Consider the consistency of relationships between the applicant and non-
Certified Firms with normal industry practice.

(e) An applicant shall be certified only for specific types of work in which the
Socially and Economically Disadvantaged owner(s) has the ability and Expertise to manage
and control the firm's operations and work.

® The County shall certify the eligibility of Joint Ventures involving MBEs or
WBEs and non-Certified Firms. To be considered an eligible Joint Venture, at least one
partner of the Joint Venture must be a Certified Firm, with a share in the capital
contribution, control, management, risks, and profits of the Joint Venture which is equal to
its ownership interest.. Each Certified Firm partner must contribute property, capital, efforts,
skill and knowledge and be responsible for a distinct, clearly defined portion of the work of
the contract. Joint Ventures must have an agreement in writing specifying the terms and
conditions of the relationships between the partners and their relationship and responsibility
to the contract.

(2 In lieu of conducting its own certifications, the CC Director by rule may
accept formal certifications by other entities as meeting the requirements of the Program, if
the CC Director determines that the certification standards of such entities are comparable
to those of the County.

(h) The certification status of all MBEs and WBEs shall be reviewed
periodically by the Office of Contract Compliance. Failure of the firm to seek recertification
by filing the necessary documentation with the CC Director as provided by rule may result
in decertification.

i) It is the responsibility of the Certified Firm to notify the CC Director of any
change in its circumstances affecting its continued eligibility for the Program, including
decertification by another agency. Failure to do so may result in the firm's decertification.
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() The CC Director shall decertify a firm that does not continuously meet the
eligibility criteria.

k) Decertification by another agency shall create a prima facie case for
decertification by the County. The challenged firm shall have the burden of proving that its
County certification should be maintained.

q)) A firm that has been denied certification or recertification or has been
decertified may protest the denial or decertification as provided by rule.

(m) A firm found to be ineligible may not apply for certification for six (6)
months after the effective date of the final decision.

(n) A third party may challenge the eligibility of an applicant for certification
or a Certified Firm as provided by rule. Such challenges shall be signed and sworn by the
individual challenging the eligibility of an applicant for certification or a certified form. The
burden of proof shall rest with the complainant. Such challenges to eligibility shall be
subject to an appeal. The CC Director shall be the final arbiter of all challenges. The
presumption that the challenged firm is eligible shall remain in effect until the Ceunty CC
Director renders a final decision.

Sec. 34-296. Annual aspirational goals.

The Annual Aspirational Goals for the utilization of MBEs and WBEs on County
construction contracts and subcontracts shall be 24 percent for MBEs and feus£4) ten (10)
percent for WBEs.

Sec. 34-297. Project specific goals.

The CC Director, in consultation with the User Department, shall establish Project
Specific Goals for construction Contracts based upon the availability of at least three MBEs
and three WBEs to perform the anticipated subcontracting functions of the project and the
County's utilization of MBEs and WBEs to date.

Sec. 34-298. Counting MBE and WBE participation.

(2 The entire amount of that portion of a contract that is performed by the
MBEs or WBEs own forces shall be counted, including the cost of supplies and materials
obtained by the MBE or WBE for the work of the contract, and supplies purchased or
equipment leased by the MBE or WBE (except supplies and equipment the MBE or WBE
purchases or leases from the prime Contractor or the prime Contractor's Affiliate).

) The entire amount of fees or commissions charged by a MBE or WBE for
providing a bona fide service, such as professional, technical, consultant or managerial
services, or for providing bonds or insurance specifically required for the performance of a
contract, shall be counted, provided the fee is reasonable and not excessive as compared
with fees customarily charged for similar services.
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(c) When a MBE or WBE performs as a participant in a Joint Venture, only the
portion of the total dollar value of the contract equal to the distinct, clearly defined portion
of the work of the Joint Venture's contract that is performed by the MBE or WBE with its
own forces and for which it is separately at risk, shall be counted.

(d) Only expenditures to a MBE or WBE that is performing a Commercially
Useful Function shall be counted. To determine whether a MBE or WBE is performing a
Commercially Useful Function, the County will evaluate the amount of work subcontracted,
industry practices, whether the amount the MBE or WBE is to be paid under the contract is
commensurate with the work it is actually performing and other relevant factors. To perform
a Commercially Useful Function, the MBE or WBE must be responsible, with respect to
materials and supplies used on the contract, for negotiating price, determining quality and
quantity, ordering the material, installing (where applicable) and paying for the material
itself. A MBE or WBE does not perform a Commercially Useful Function if its role is
limited to that of an extra participant in the contract through which funds are passed in order
to obtain the appearance of MBE or WBE participation. If a MBE or WBE subcontracts a
greater portion of the work of a contract than would be expected based on normal industry
practice, it is presumed not to perform a Commercially Useful Function. When a MBE or
WBE is presumed not to be performing a Commercially Useful Function, the Certified Firm
may present evidence to rebut this presumption.

(e) One hundred percent of the cost of the materials or supplies obtained from a
MBE or WBE Manufacturer or Regular Dealer shall be counted. One hundred percent of the
fees or transportation charges for the delivery of materials or supplies required on a job site
shall be counted only if the payment of such fees is a customary industry practice and are
commensurate with fees customarily charged for similar services.

® If a firm ceases to be a eertified-Certified Firm for any other reason
than graduation from the M/WBE Construction Program during its performance on

a contract, the dollar value of work performed under a contract with that firm after it
has ceased to be certified shall not be counted.

(2) In determining achievement of Project Specific Goals, the participation of a
MBE or WBE shall not be counted until that amount has been paid to the MBE or WBE.

Sec. 34-299. Contract pre-award compliance procedures.

(a) For all solicitations, the bidder/proposer shall submit a Utilization Plan
detailing all subcontractors from which the Contractor solicited bids or quotations, and if
Project Specific Goals have been established, its achievement of the Goals or its Good Faith
Efforts to do so. The Utilization Plan shall be due at the time the bid / proposal is due.

(b) Any agreement between a Contractor and a MBE or WBE in which the
Contractor requires that the MBE or WBE not provide subcontracting quotations to other
Contractors is prohibited.

() Where the Contractor cannot achieve the Project Specific Goal(s), the CC
Director will determine whether the Contractor has made Good Faith Efforts to meet the
Goal(s). In making this determination, the €& Director will consider, at a minimum, the



CONTRACT COMPLIANCE COMMITTEE REPORT
JUNE 1,2011
PAGE 31

Contractor's efforts to:

(M

2)

©))

“4)

€))

(6)

Solicit through all reasonable and available means (e.g., attendance at pre-
bid meetings, advertising and written notices) the interest of all MBEs and
WBEs certified in the scopes of work of the contract. The Contractor shall
provide interested MBEs and WBEs with timely, adequate information
about the plans, specifications, and requirements of the contract to allow
MBEs and WBEs to respond to the solicitation. The Contractor must follow
up initial solicitations with interested MBEs and WBEs.

Select portions of the work to be performed by MBEs and WBEs in order to
increase the likelihood that the Project Specific Goals will be achieved.
This includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate MBE and WBE participation, even
when the Contractor would otherwise prefer to perform these work items
with its own forces. It is the Contractor's responsibility to make a portion of
the work available to MBEs and WBESs and to select those portions of the
work or material needs consistent with the availability MBEs and WBEs to
facilitate their participation.

Negotiate in good faith with interested MBEs and WBEs. Evidence of such
negotiation includes the names, addresses, and telephone numbers of MBEs
and WBEs that were contacted; a description of the information provided
regarding the plans and specifications for the work selected for
subcontracting; and why agreements could not be reached with MBEs and
WBESs. The Contractor may not reject MBEs and WBEs as being
unqualified without sound reasons based on a thorough investigation of
their capabilities. That there may be some additional costs involved in
finding and using MBEs and WBE:s is not in itself sufficient reason for a
Contractor's failure to meet the Project Specific Goals, as long as such costs
are reasonable. The ability or desire of a Contractor to perform the work of
a contract with its own organization does not relieve it of the responsibility
to make Good Faith Efforts on all subeentraetable scopes of work that
could be subcontracted.

Make efforts to assist interested MBEs and WBEs in obtaining bonding,
lines of credit, or insurance as required by the County or the prime
Contractor, where appropriate.

Make efforts to assist interested MBEs and WBEs in obtaining necessary
equipment, supplies, materials, or related assistance or services, where
appropriate.

Use the services of the Office of Contract Compliance, available
minority/women community organizations, minority/women contractors'
groups, government sponsored minority/women business assistance offices
and other appropriate organizations to provide assistance in the recruitment
and placement of MBEs and WBEs.
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(e) In determining whether a Contractor has made Good Faith Efforts, the
performance of other Contractors in meeting the Project Specific Goals may be considered.
For example, when the apparent successful Contractor fails to meet the Project Specific
Goals but others meet it, it may be reasonably questioned whether, with additional
reasonable efforts, the apparent successful Contractor could have met the Project Specific
Goals. Similarly, if the apparent successful Contractor fails to meet the Project Specific
Goals, but meets or exceeds the average MBE or WBE participation obtained by other
Contractors, this may be evidence that the apparent successful Contractor made Good Faith
Efforts.

® A signed letter of intent from each listed MBE or WBE, describing the
work, materials, equipment or services to be performed or provided by the MBE or WBE
and the agreed upon dollar value shall be due at the time of bid proposal or within three
days after such submission.

(2 The CC Director shall timely review the Utilization Plan before award,
including the scope of work and the letters of intent from MBEs and WBEs. The CC
Director may request clarification in writing of items listed in the Utilization Plan, provided
such clarification shall not include the opportunity to augment listed participation or Good
Faith Efforts.

(h) If the CC Director determines that the Utilization Plan demonstrates that the
Project Specific Goals have been achieved or Good Faith Efforts made, with the
concurrence of the User Department, the CC Director and User Department shall
recommend award to Purchasing Agent-Department.

6) If the CC Director finds that a Contractor did not make sufficient Good

Faith Efforts, the CC Director shall communicate this finding to the User Purchasing
Department and recommend that the bid/proposal be rejected. A Contractor may protest this

determination pursuant to the County's bid protest procedures.
Sec. 34-300. Contract administration procedures.

(a) Upon award of a contract by the County that includes Project Specific
Goals, the Project Specific Goals become covenants of performance by the Contractors in
faver-ofthe-Ceounty and incorporated in the contract.

(b) The Contractor shall provide a listing of all subcontractors to be used in the
performance of the contract, and detailed subcontractor information to the County with each
request for payment submitted to the County or as otherwise directed by the County. The
CC Director and the User Department shall monitor subcontractor participation during the
course of the contract. The County shall have full and timely access to the Contractor's
books and records, including without limitation payroll records, tax returns and records and
books of account, to determine the Contractor's compliance with its commitment to MBE
and WBE participation and the status of any MBE or WBE performing any portion of the
contract. This provision shall be in addition to, and not a substitute for, any other provision
allowing inspection of the Contractor's records by any officer or official of the County for

any purpose.
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The Contractor cannot make changes to the Utilization Plan or substitute

MBEs or WBEs named in the Utilization Plan without the prior written approval of the CC
Director, Purchasing Agent and the User Department. Unauthorized changes or
substitutions shall be a violation of this subdivision and a breach of contract, and may
constitute grounds for rejection of the bid or proposal or cause termination of the executed
contract for breach, the withholding of payment and/or subject the Contractor to contract
penalties or other sanctions.

bases:

(D

)

3)

4

All requests for changes or substitutions of a MBE or WBE
Subcontractor(s) named in the Utilization Plan shall be made to the CC
Director, Purchasing Agent and the User Department in writing, and shail
clearly and fully set forth the basis for the request. A Contractor shall not
substitute a MBE or WBE subcontractor or perform the work designated for
a MBE or WBE subcontractor with its own forces unless and until the CC
Director, Purchasing Agent and in consultation with the User Department,
approve approves such substitution in writing. A Contractor shall not allow
a substituted subcontractor to begin work until both the Director,
Purchasing Agent and the User Department have approved the substitution,

The facts supporting the request must not have been known nor reasonably
should have been known by either party before the submission of the
Utilization Plan. Bid shopping is prohibited. The Contractor must negotiate
with the MBE or WBE subcontractor to resolve the problem. Where there
has been a mistake or disagreement about the scope of work, the MBE or
WBE can be substituted only where an agreement cannot be reached for a
reasonable price for the correct scope of work.

Substitutions of the subcontractor shall be permitted only on the following

(i) Unavailability after receipt of reasonable notice to proceed.

(ii) Failure of performance.

(i)  Financial incapacity.

(iv) Refusal by the subcontractor to honor the bid or proposal price.

W) Mistake of fact or law about the elements of the scope of work of a
solicitation where agreement upon a reasonable price cannot be

reached.

(vi) Failure of the subcontractor to meet insurance, licensing or bonding
requirements; or

(vii)  The subcontractor's withdrawal of its bid or proposal.
The County's final decision whether to permit or deny the proposed

substitution, and the basis of any denial, shall be communicated to the
parties in writing by the CC Director.
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5) Where the Contractor has established the basis for the substitution to the
satisfaction of the County, the Contractor shall make Good Faith Efforts to
fulfill the Utilization Plan. The Contractor may seek the assistance of the
Office of Contract Compliance in obtaining a new MBE or WBE. If the
Project Specific Goal(s) cannot be reached and Good Faith Efforts have
been made, the Contractor may substitute with a non-Certified Firm.

6) If the County requires the substitution of a MBE or WBE subcontractor
listed in the Utilization Plan, the Contractor shall undertake Good Faith
Efforts to fulfill the Utilization Plan. The Contractor may seek the
assistance of the Office of Contract Compliance in obtaining a new MBE or
WBE subcontractor. If the Goal(s) cannot be reached and Good Faith
Efforts have been made, the Contractor may substitute with a non-Certified
Firm.

(d) If a Contractor plans to hire a subcontractor on any scope of work that was
not previously disclosed in the Utilization Plan, the Contractor shall obtain the approval of
the CC Director to modify the Utilization Plan and must make Good Faith Efforts to ensure
that MBES and WBESs have a fair opportunity to bid on the new scope of work.

(e) Changes to the scopes of work shall be documented by the User
Department at the time they arise to establish the reasons for the change and the effect on
achievement of the MBE or WBE goal.

® Prior to contract closeout, the CC Director shall evaluate the Contractor's
fulfillment of the contracted goals, taking into account all approved substitutions,
terminations and changes to the contract's scope of work. If the County determines that
Good Faith Efforts to meet the MBE or WBE commitments were not made, or that
fraudulent misrepresentations have been made, or any other breach of the contract or
violation of this subdivision, a remedy or sanction may be imposed, as provided in the
contract.

Sec. 34-301. Sanctions and penalties.

(@) The following violations of this subdivision may result in a breach of
contract:

)] Providing false or misleading information to the County in connection with
submission of a bid, responses to requests for qualifications or proposals,
Good Faith Efforts documentation, post-award compliance, or other
Program operations.

(2) Committing any other violations of this subdivision.

(b) A Contractor or subcontractor is subject to withholding of payments under
the contract, termination of the contract for breach, contract penalties, or being barred or
deemed non-responsive in future County solicitations and contracts as determined by the
County's Purchasing Ordinanee Agent, if it is found to have:
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M Provided false or misleading information in connection with an application
for certification or recertification or colluded with others to do so;

3} Provided false or misleading information in connection with the submission
of a bid or proposal or documentation of Good Faith Efforts, post-award
compliance, or other Program operations or colluded with others to do so;

3) Failed in bad faith to fulfill Project Specific Goals, thereby materially
breaching the contract; or

@) Failed to comply in good faith with substantive provisions of this
subdivision.

Sec. 34-302. Interim-pregram-Program review and sunset.

(a) The President and the Board of Commissioners shall receive quarterly and
annual reports from the CC Director detailing the County's performance under the Interim
Program.

(b) The President and the Board of Commissioners will review these reports,

including the Annual Participation Goals and the County's progress towards meeting those
Goals and eliminating discrimination in its contracting activities and marketplace.

() Commencing-on-this-Chapter's-effective-date; Within five years after the
effective date of this ordinance, the County will retain—qu&liﬁed—e%ﬁe%ta review the
operation of the Program and the evidentiary basis for the Program in order to develep
ewda&ee—te—ass*st—the—@eu&ty—m—ev&l—aaﬁﬂg—detenn1ne whether it the County has a
continuing compelling interest in remedying discrimination against MBEs and WBEs in its
construction marketplace, and the permissible scope of any narrowly tailored remedies to
redress discrimination against MBEs or WBEs so that the County will not function as a

passive participant in a discriminatory marketplace.

(ed)  This subdivision shall sunset on or beforeJune-30,204+ June 30, 2016.
Sec. 34-303. Effective date.

This subdivision shall be effective upon 99-days-after passage.
Secs. 34-304—34-310. - Reserved.
*Referred to the Contract Compliance Committee on May 17, 2011.

Commissioner Goslin, seconded by Commissioner Murphy, moved the Approval of
Communication No. 312738 as amended. The motion carried.
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Vice Chairman Silvestri asked the Secretary to the Board to call upon the registered public speaker, in
accordance with Cook County Code, Sec. 2-107(dd): "

1. Mary Kay Minighan — WCOE
2. George Blakemore — Concerned Citizen

Commissioner Goslin moved to adjourn the meeting, seconded by Commissioner Murphy. The
motion carried and the meeting was adjourned.

YOUR COMMITTEE RECOMMENDS THE FOLLOWING ACTION
WITH REGARD TO THE MATTER NAMED HEREIN:

Communication Number 312738 Approved as Amended

Respectfully submitted,
Committee on Contract Compliance

@m, N. SaZe

Peter N. Silvestri, Vice Chairman

Attest;
P i

! @13\\! B. DeLeon, Secretary

*An audio recording of this meeting is available in the Office of the Secretary to the Board, 118 North
Clark Street, Room 567, Chicago, IL 60602.



